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PEP - ENVI RONMENTAL REVI EW MEMORANDUM NO. ERMD9- 2

To: Heads of Bureaus and O fices
From Director, Ofice of Environnmental Policy and Conpliance
Subject: Interventions in Proceedings of the Federal Energy

Regul at ory Comm ssi on ( FERC)
1. PURPGSE

Thi s menor andum descri bes the procedures to be followed in the
Departnent for intervention in the formal proceedi ngs of FERC.
These procedures are in accordance with 452 DM 2.3 A (1) and
apply to hydroel ectric power and natural gas projects under
consi deration by FERC

2. POLICY

It is the Departnent's policy that FERC intervention actions are
del egated to bureau Regional Directors and Regional Solicitors
with only occasional elevations to headquarters as appropriate
and as described in Part 4 bel ow.

3. PROCESS

A. The Regional Director, or equivalent official, of a
bureau requesting intervention will circulate a proposal to
intervene (with supporting information) to the Regional Solicitor
(RSQL), the Regional Environnmental Oficer (REQ, and regional
officials of other bureaus in the region. Bureau supporting
information shall include the status of consultations with State,
| ocal, and other appropriate entities regarding their concerns
with the project and their intervention intentions.

The initiating bureau usually arrives at a decision to seek
intervention during the application review process conducted by
the O fice of Environnental Policy and Conpliance (CEPC) under
516 DM 7. The initiating bureau should use the circulation |ist
contained in the CEPC distribution menorandum In sone cases the
initiating bureau may nmake a decision to seek intervention before
or after the formal application review process. In these cases
the initiating bureau is advised to consult wwth the REOto
determ ne whi ch other bureaus may have an interest in the matter.
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B. The bureau circulation will request comrents and

recommendati ons fromother bureaus within five working days. It
is the responsibility of the initiating bureau to deliver the
circulation docunents as expeditiously as possible. It is

strongly recomrended that hand delivery and fax transm ssion be
used to neet this requirenent. Timng is inportant because | ate
filings at FERC require preparation of additional docunentation
to make a case for our late intervention. Late filings also nean
t he decision nust be nade by the Comm ssion. The decision is
automatic if the Departnent is on tine.

C. Oher bureaus may provide "no comrent” responses to the
initiating bureau by tel ephone. Al substantive coments and
recommendations in support or opposition shall use either hand
delivery or fax transm ssion to neet the five working day
requirenent. If the initiating bureau receives no conment wthin
the review period froma particular bureau, it nmay assune that
there are no conments.

D. The RSOL will review the proposal for |egal issues and
advise the initiating bureau of these findings. This advice and
t he remai nder of the regional record will formthe basis of the
| ater decision to (not to) intervene by the Ofice of the
Solicitor.

E. The REOw Il review the proposal for intra-Departnental
Federal - State, or potential environnental policy issues and
advise the initiating bureau of these findings. This advice and
t he remai nder of the regional record will formthe basis of the
| ater decision to (not to) intervene by the Ofice of the
Solicitor. The REO shall receive a copy of the record as
supplied to the Ofice of the Solicitor whenever the REO has made
substantive comments and/or recommendati ons.

F. Both sets of findings in "D." and "E.", along with other
bureau conmments, will serve to guide the initiating bureau
regardi ng potential elevation within the Departnment. It is at
this time that it should be clear whether or not elevation of the
request within the Departnent is needed.

G If no comments are received by the initiating bureau,
that bureau will request the Ofice of the Solicitor to decide
the issue and, if appropriate, file the intervention petition
before the close of FERC s comment peri od.

H  If the initiating bureau and ot her bureaus determ ne that
intervention is necessary and there are no inter-bureau
conflicts, the initiating bureau will request, on behalf of other
bureaus, the Ofice of the Solicitor to decide the issue and, if
appropriate, file the intervention petition before the close of
FERC s comment peri od.
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. If the initiating bureau and ot her bureaus determ ne that
intervention is necessary and there are inter-bureau conflicts
t hat cannot be resolved, the procedures in Part 4 below w il be
fol | oned.

J. OEPC shall notify the Ofice of the Solicitor at the
appropriate tinme of its concurrence (non-concurrence) wth the
i ntervention request in accordance with 452 DM 2.3 A (5). In
nost cases, this will likely occur under "E. " above but may occur
later in controversial cases where the record takes |longer to
devel op.

K. The Ofice of the Solicitor shall keep track of all FERC
intervention activities and include OEPC on the official service
list for a copy of any intervention petition filed at FERC. This
copy need only be furnished to OEPC headquarters for the central
project file.

L. Post-licensing proceedings often involve conpliance
matters which provide limted tine frames for Departnenta
responses. In such cases, the Ofice of the Solicitor is
authorized to file intervention petitions as necessary to protect
and advance the Departnent's interests in that project
proceedi ng. Such interventions may be made on behal f of any
bureau(s) for which the Departnent intervened in the underlying
| i censing proceeding, and are nmade with the concurrence of CEPC
[452 DM 2. 3A(5)]. Bureaus not seeking intervention in post-
[icensing matters may be renoved fromfuture intervention
petitions by notice to the attorney of record.

4. ELEVATI ON AND CONFLI CT RESOLUTI ON

A.  Any intervention request may be el evated to headquarters
for Secretarial or other senior nmanagenment approval upon the
recomrendati on of the RSOL or the REO acting through their
respective headquarters' offices whether or not inter-bureau
conflict is involved.

B. |If bureau conflicts cannot be resolved in the field, the
initiating bureau shall forward a request for resolution to the
bureau director who will seek resolution with other bureau
di rectors.

C. If resolution cannot be achieved by the bureau directors,
the initiating bureau will seek resolution with the assistant
secretaries and the Assistant Secretary-Policy, Mnagenent and
Budget serving as the Departnment's Di spute Resol ution Speciali st
will apply alternative dispute resolution techniques.

D. If necessary, any assistant secretary seeking to resolve
an intervention issue and not fully satisfied with the dispute
resol uti on process may request that the Secretary reviewthe
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i ssue.

E. The Secretary may address bureau conflicts at any stage
in this process and resolve the matter as he or she may determ ne
to be appropriate.

F.  Upon conpletion of the dispute resolution process, the
Ofice of the Solicitor wll proceed with the filing of the
intervention petition unless the decision was not to intervene.

5. REI SSUE

Thi s menor andum r epl aces ERW4- 6.



